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Uuto the Right Honourable, The Lords of Council and Seſſion, - Wy 
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THE Aue, nu, ee, 


PETITION 
460 o os 


David PIT Writer i 1n Edubogh, 


Hungbly ftewerh, 


HAT John A ie Writer i in Edinburgh, Exe- 
cutor nominate by the deceaſed Ludovic Grant, 
Writer there, and Mrs. Elizabeth Leſlie, late Houſc- 


deceaſed Endovice Grant, by Bond, dated the 7th of May 

1754, for the principal Sum of 50. Sterling, bearing Annual- 
rent and Penalty, having brought an Action before the Court 
of Seſſion, againſt Mrs. Barbar and Mrs. Grizel Grants, 
Siſters-german to the ſaid Ludovick Grant, concluding againſt 
them as vitious Intromitters with their faid Brother's Effects, 
either to reſtore thoſe Effets, in the Condition they were in when 
unlawfully mmtromtted with, "and carried off by them; or otherwiſe, 
” make Payment to the aid John M Arthur , the /aid Sum 


100 J. Sterling, and to the other Purſuer, Mrs. Elizabeth 


Leſli, of the ſaid Sum of 50 l. Sterling, with ten Pound of 
Penalty in cafe of Failzie, and Annualrent of the: faid 3501. 
from the Date of the ſaid Bond, during the Not-payment. 
They, upon the 13th Day of February, and th Day of July 
1755, obtained Decreet, decerning the ſaid Mrs. Barbara Graut, 
to return certain Goods, as mentioned in an Inventary, to the 
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keeper to the Lady Aberdeen, Creditor to the ſaid 


. 
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ſaid John M. Arthur; and alſo, decerning her (to make Pay- 
4 3 | 


ment to the Purſuers of the Sum of 22 J. 25. Sterling, wheh 

er dectſed Brother, and was intromitted with 
« by her? And, in like Manner, decerning the ſaid Mrs. 
&« Gyizel Grant, as vitious Intromitters with her deceaſed Bro- 
ec ther's Effects, to reſtore the Money, Goods, Gear, and Ef- 
ce feds, vitiouſly and unlawfully intromitted with, and car- 
« ried off by her in Manner libelled, in as good Condition as 
« they were when taken away; or otherwiſe, to 2 Pay- 
« ment to the ſaid % M' Arthur, of the ſaid Sum of 100 } 


ce belong d to her de 


＋ e and to the other Purſuer, Mrs. Elizabeth, Leſlie, 


& of the ſaid Sum of 50 J. Sterling, with ten Pounds of Penal- 
« ty, and Annualrents of the ſaid 50 J. from the Nate of the 
&« foreſaid Bond during the Not-payment ;” which Decreet was 


entirely in Abſence, with regard to Mrs. Grizel Grant, one 


of the Defenders; and tho' there was Appearance made for 
the other Defender, Mrs. Barbara Grant; yet the Decreet 
was pronounced againſt her without either Acknowledgment 
or Evidence, in ſo far as concerned the 22 J. 25. decerned for. 
That, during the Dependence of this Proceſs, the Purſuers 
having obtained Letters, authorizing an Arreſtment, in the 
preciſe Words of theſe Letters, of all and ſundry Goods, 
« Gear, Corns, Cattle, Horſe, Nolt, Sheep, Debts, Sums of 
&« Money, Inſight. Pleniſhing, Mails, Farms, Profits, and 
c Duties of Lands, and all other moveable Goods and Gear 
« whatſoever, pertaining and -belonging to the ſaid Mrs. Bar- 
&« hard and Mrs. Grizel Grants, whereſoever or in whoſe 


« Hands the ſame may or can be apprehended, 10 remain in 
c their Hands under ſure Fence aud Arreſtment, ay and. while 
„ /ufficient Caution and Surety be found atted in our Books of 


% Council and Seſſion, that the ſame ſhall be made furthcoming 
« fo the Complainers, as accords of the Law.” In virtue of which 
Letters, there was, upon the 25th and 28th Days of Seprember 


1754, an Arreſtment, laid on in the Hands of ſundry Perſons, 
mentioned in the Execution therereof, * particularly, in the 


IT. 3; „Hands 


& Hands of Robert Grant, Merchant in Leith, of the Sum of 
300 J. Sterling Money, leſs or more, due and addebted by 


them, and each of them to the faids Mrs. Barbara or Gri- 
« zel Grants, or either of them, or to any other Perſon or 


« Perſons for their Uſe and Behoof, by Bond, Bill, &c. to- 


« gether alſo, with all Goods, Gear, Oc. preſently in each 
« of their Hands, Cuſtody, and Keeping, pertaining to the 
« ſaids Mrs. Barbara or Grizel Grants, all to remain in each 
&« of their Hands, under ſure Fence and Arreſtment, at the In- 
« ſtance of the ſaids Complainers, ay and while ſufficient Caution 
and Surety was found ated in the Books of Council and Seſſion, 
« that the ſame ſhould be made furthcoming to the ſaids Com- 
ce plainers as accords of the Law.” | | 

That the Defenders in that Proceſs, having made Applica- 
tion for Letters of looſing of Arreſtment, your Petitioner, 
on the 15th October 1754, became Cautioner for them in the 
following Terms: „I David Bruce, Writer in Edinburgh, 
« bind and oblige me, as Cantioner and Soverty acted in the 
& Books of Council and Seſſion, for Mrs. Barbara and Mrs. 
« Grizel Grants, Siſters-german to the deceaſed Ludovick 
« Grant, Writer in Edinburgh; that the Goods and Effects 
« pertaining to them, arreſted in the Hands of Robert Grant, 
Merchant in Leith, at the Inſtance of Fohn M* Arthur, 
« Writer in Edinburgh, Executor nominate by the ſaid deceaſt 
« Ludovick Grant, and Mrs. Elizabeth Leſlie, late Houſe- 
« keeper to the Lady Aberdeen, ſhall be made furthcoming to 
« the ſaids John M* Arthur and Elizabeth Leſlie, in cale, at diſ- 
« cuſling the Proceſs, raiſed at the Inſtance of the ſaids 70% 
« M* Arthur and Elizabeth Leſlie, againſt the ſaids Mrs. Bar- 
« bara and Mrs. Grize! Grants, it ſhall be found by the 
“ Lords of Council and Seſſion, that they oaght to reſtore the 


« Goods, Gear, and Effects, or make Payment of the Sums of 


« Money therein libelled, to the ſaids John M* Arthur and E- 
« lizabeth Leſlie, conſent ng, Oc. ; 
T hat this Arreſtment being accordingly looſed upon Cau- 
net! tion 


55 


tion thus found, the ſaids John M* Arthur and Mrs. Elizg. 
beth Leſlie, after they had obtained the Decreet above men- 
tioned, againſt Barbara and Grizel Grants, thought proper 
to raiſe an Action againſt your Petitioner, libelling upon that 
Decreet, upon the Arreſtment uſed by them, while that Pro— 
ceſs depended; that your Petitioner had become Cautioner at 
the looſing of that Arreſtment; whereupon, the Effects ar- 

reſted in the Hands of the ſaid Robert Grant, which were 
contained in lock-faſt Trunks and other Repoſitories, were deli. 
vered up to the ſaid Mrs. Barbara and. Mrs: Grizel Grants; and 
therefore concluding, not that your Petitioner ſhould be de. 
cerned to make the arreſted Goods furthcoming, or ſo much 
thereof, as would ſatisfy and pay the Sums of Money, for 
which the Purſuers had obtained Decrect againſt. Barbara and 
Grizel Grants, which is the common. Stile of a Summons of 
Furthcoming ; bur concluding, in the preciſe Terms of that 
Decreet, that he ſhould be“ decerned to return to the ſaid 
John M* Arthur, the ſeveral Goods particularly therein men- 
* tioned, and to make Payment to the Purſuers of the ſaid Sum 
22 J. 2 . Sterling, which belonged to the ſaid deceaſt Lu- 
* dzvick Grant, and intromitted with. by the faid Mrs. Bar- 
% bara Grant; and, in like Manner, to reſtore the Money, 
Goods, Gear, and Effects, vitiouſly and unlawfully intro- 
„ mitted with, and carried off by the ſaid Mrs. Grizel Grant, 
& in as. good Condition as they were when taken away; or o- 
«© therwiſe, to make Payment to the ſaid hn M. Arthur, Pur— 
„ ſyer, of the ſaid Sum of 100 / Sterling Money; and to the 
& Other Pur ſuer, the ſaid Mrs. Elizabeth Leſlie, of the ſaid Sum 
„ of 501. Sterling Money, with ten Pounds like Maney of 
« Penalty, and Annualrents of the ſaid fifty Pounds Sterling, 
« from the Date of the foreſaid Bond, during the Not-pay- 
« ment. In the Courſe of which Proceſs, the Lord Juſtice 
« Clerk, Ordinary, upon the 19th of Februdty 17 56, Decern- 
ed the Defender to make Payment to the Purſuers of. 159. 
Sterling, in Terms of the. Libel.” 1 


i 
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brought by the Purſuers, by 5 mœans, lies againſt him. If 


1 
That your, Petitioner having offered a Repreſentation to the 
Lord Ordinary, complaining. of that Interlocutor, whereto 
Anſwers were made for the Purſuers, his Lordſhip upon the 
«© 26th of January 1757, Before Anſwer, granted Warrant 
« for incident Diligence at the Purſuers Inſtance, for cal- 
« ling Robert Grant to depone, what was in his Hands at 
the Time of the Arreſtment; whereupon Mr. Grant having 
« deponed, that he knew not what Effects belonged to Bar- 
« bara and Grizel Grants, were in his Cuſtody at the Time 


„ of the Arreſtment Jibelled, but was told by them, that 


« they had ſent to his Warehouſe one or two Trunks or other 
« Packages, in order to be ſhipped for Aberdeen, and which, 
« they ſaid, contained their Wearing-apparel ; but that he ne- 
« yer ſaw theſe Trunks or Packs, nor knew what was ſent 
« nor contained in them, being taken in and given out by his 
« Servant, in his Abſence. The Lord Ordinary, upon the 


„ 2d of March 1757, made Aviſandum to your Lordſhips, 


« with the Repreſentation for David Bruce, and the An- 
« ſwers made thereto for 7% M* Arthur, and ordained Par- 


« ties Procurators to give in Memorials againſt the 15th of 
« Pune then next.” In obedience whereto, Memorials for 
both Parties having been accordingly given in, your Lord- 
ſhips were pleaſed, upon the 4th of Jah current, to pro- 
nounce the following Interlocutor, „Upon Report of 


« the Lord Juſtice Clerk, the Lords find the Cautioner Da- 
« vid Bruce, Writer in Edinburgh, liable in Payment of the 
« Sum of 150/. Sterling, claimed by Jahn M* Arthur, the 


Executor, and decern accordingly.” 


That therefore your Petitioner now begs leave to apply to 
your Lordſhips, humbly entreating you would reconſider this 
Caſe, and hoping for an Alteration of the Judgment given, 
for the following Reaſons; 


imo, That he apprehends, with great Submiſſion, that, 
according to the Nature of the Thing, the preſent Action, 


your 


_ 


6 


your Petitioner. underſtands this Matter right, the Effect of 


an Arreſtment, 18 only to attach the Goods grre ed, in the 
Hands of the Perſon in whoſe Poſſeſſion .they then happen to 
be, ſo as to ſubject him to the Obligation of making theſe 
Goods forthcoming, or ſo much thereof, as is equal to the 
Debt due to the Arreſter, in a proper Proceſs, to be brought 
by him for that Purpoſe; and further, to ſubje& him to the 
Penalties of Breach of Arreſtment, if he ſhall unwarrantably 
give up the Poſſeſſion of theſe Goods; and that when a Per- 
ſon becomes Cautioner in the looſing of an Arreſtment, the 
Nature of ſuch Obligation is, that he becomes bound in 
the fame Manner, that the Perſon in whoſe Hands the Arreſt- 
ment was uſed, would have been, if the ſame had not been 
looſed; whereas the preſent Action is not brought to make 
the arreſted Goods forth-coming, but to pay the Sums de- 
cerned for by the Decreet following upon the Dependence, 
whereon the Arreſtment was uſed ; had this Arreſtment never 
been looſed, no Action could have lain againſt Mr. Grant, to 
any higher Extent than the making the arreſted Goods turth- 
coming, or paying the Values thereof, which Values behov- 
edi to have been properly aſcertained; and therefore your Pe- 
titioner humbly conceives, that it can lie to no higher Extent 


againſt him, as by his becoming Cautioner, no more was in- 


tended, than that he ſhould be ſubſtituted in Mr. Grant's Place, 
and that the Value of the Goods arreſted, muſt likewiſe be 
aſcertained in the Proceſs againſt him. | 0 
2do, As this, in your Petitioner's Apprehenſion, is agree- 
able to the Nature of the Thing, ſo it appears to be equally 
agreeable to the Words of his Bond of Cautionry, as above 


recited verbatim: For your Lordſhips will obſerve, that there 


is no other Obligation upon him than f make the arreſted 
Goods furthcoming, in caſe it ſhould be found that the De— 
fenders in that Proceſs ought to reſtore the Goods, Gear, and 
Effets, or make Payment of the Sums of Money therein, that is, 


Arthur 


in the Proceſs then depending, libelled to the ſaids John MM. 


Mr 
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HAnthur and Elizabeth” AC . a pears, Plain 10 to your Poti. 
tioner upon comparing g the Bon d 0 60 
in the depending Action whereupon the + ee AT was uſ- 
ed, which is Alternative, either to reſtore the Defender's de- 
ceaſed Brother's Goods and Effects, or otherwiſe to make Pay- 
ment to the Purſuers of the Sums mentioned in that Libel, the 
Meaning of theſe Words in the Bond of Cautionry, or make 
Payment of” the Sums of Money therein libelled, can never be 
ſo conſtrued, that he thereby came under an Obligation to 
pay theſe Guin, if the arreſted Goods were not actually 
made furthcoming, but that he was to make theſe Goods 
furthcoming, if the Purſuers ſhould prevail in their Action, 
by obtaining a Decreet, in Terms of the Libel. Your Petition- 
er begs leave further to obſerve to your Lordſhips, that to 
conſtruct this Bond of Cautionry otherwiſe, is not only con- 
trary to the Nature of the Thing, by which no more was 
intended, than that the Petitioner ſhould be liable to make 
the arreſted Goods furthcoming, in the event of the Purſu- 
crs prevailing in the depending Proceſs ; but alſo contrary to 
common Language, for the Language being thus, I David 
66 Bruce, &c. bind and oblige me, that the Goods and Effects 
« pertaining to Mrs Barbara and Mrs. Grizel Grants, arreſted 
« in the * of Robert Grant, at the Inſtance of ohn 
« M*< Arthur and Mrs. Elizabeth Leſlie ſhall be made furth- 
« coming to the ſaid 7h M Arthur and Elizabeth Leſlie, in 
« caſe, at diſcuſſing the Proceſs, raiſed at the Inſtance of the 
« ſaids Fohu M* Arthur and Elizabeth Leſlie, againſt the ſaids 
„Mrs. Barbara and Mrs. Grizel Grants, ſhall be found by 
« the Lords of Council and Seſſion, that they ought to re- 
« ſtore the Goods, Gear, and Effects, or make Payment of 
„the Sums of Money therein libelled.” This, in com- 
mon Language, the Petitioner apprehends, does not oblige him 
at all to make Payment of the ww libelled; and, therefore, 
that theſe Words can only refer to the Libel wherein the Ar- 


reſtment was uſed, ard which was alternatively conceived. 
'T hat 
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hat your Petitioner apprebends, . that he may with the 
more Confidence inſiſt on this Point, that an Action againſt a 
Cautioner in the looſing of an Arreſtment, can go no farther 
than the Value of the Goods arreſted, that he finds it fo ex- 
preſly determined by this Court in a Deciſion obſerved by the 
Lord Durie, the 21ſt of June 1726, and the 2d of February 
I727; Lord Balmerino contra Laird of Lochinvar, that the 
Cautioner could be decerned to pay no more than what ap- 
peared, from the Oaths of the Perſons in whole hands Arreſt— 

ments were laid, to have been then owing by them. 

That your Petitioner is not able to diſcover any Peculia— 
rities in this Caſe, that ought to ſubje&t him to pay the full 
Sums contained in the Decreet obtained by the Purſuers a- 


| 

| 
gainſt Barbara and Grizel Grants, if it is not, that the 
Goods arreſted, being contained in locked Trunks, it : 
does not not appear by Mr. Grant's Oath, what the Value of | 
theſe Goods were, and how that Circumſtance ſhould have a 
ſuch a ſtrong Effect, he does not well comprehend: For t 
your Lordſhips will pleaſe attend to this, that there is no E- 1 1 
vidence that the arreſted Goods were, to his Knowledge, con- 8 
tained in ſuch locked Repoſitories, he has all along denied he b 
knew any ſuch Thing, and he even doubts if he had known = 
it, if it would have been incumbent upon him, to have de- L 
fired the Purſuers to take an Inventary of theſe Goods be- 5 


fore, upon the looſing of the Arreſtment, they were delivered 
up to the Defenders. Had Mr. Grant, without the Arrelt- W. 


ment's being looſed, delivered up thoſe Goods, there might hz 
have been ſome Ground to contend, that an Action lay a- JC 
- gainſt him to the Extent of the whole Debt due to the Pur- ed 
ſuers, in regard that Act done by him, would have been a of 
Contempt of Authority, and unlawful; but that becauſe your D. 
Petitioner who was guilty of no unlawful Act, he having ˖5 


only become Cautioner in common form at the looſing of 
an Arreſtment, ſhould, therefore, become liable to the Pur- co 


2B ſucrs whole Debt; however conſiderable it might be, and the 
| N however | 


however far it might exceed * Value of the Goods arreſted, 
ſeems; in your Petitioner's humble Apprehenſion, not th be 


well founded. 


That your Petitioner berg leave to ſoppoſe that the Purſu- 
ers, while their Proceſs depended againſt Barbara and Elizg- 
beth Grants, had upon that Dependence uſed Arreſtments in 


the Hands of certain Debitors of the Defenders, but which 
Debts could be no otherwiſe inſtructed, than by the Oaths of 


theſe Debitors: That your Petitioner had become Cautioner 
in common Form, that the Effects arreſted ſhould be made 
forthcoming, whereupon the Arreſtments were looſed, and 


that in the mean time, the Perſons in whoſe Hands the Ar- 


reſtments were uſed, had died, fo that the Mean of Proof of 
theſe Debts, was loſt ; your Petitioner cannot in this ſuppoſ- 
ed Caſe allow himſelf to think that any effectual Action would 
have lain againſt him upon his Bond of Cautionry, although 
it appears to him, that it might have been equally argued in 
that Caſe; that it was his Duty, when he became Cautioner 
in the looſing of an Arreſtment, to have enquired and inform- 


ed himſelf what the Extent of the Debts arreſted was; that 


by the Means of his becoming Cautioner, the Purſuers had 
neglected to bring their Proceſs of Furthcoming, while the 
Debitors, in whoſe Hands Arreſtments were uſed, lived, fo 
that it was owing to him, that they have now loſt their 
Mean of Proof of the Extent of thoſe Debts, in conſequence 
whereof, he ought to be liable for the Debts arreſted for, as it 
has been argued in the preſent Caſe, that it being owing to 
your Petitioner's becoming Cautioner, that the Goods arreſt- 
cd were delivered up, ſo that no Proof can now be brought 
of the Value thereof, he ought to be liable for the whole 
Debt due to the Purſuers. 

That your Petitioner begs leave further to obſerve, That 


the Proof of the Value of the Goods arreſted, has not be- 


come impraQticable, by the Delivery up of theſe Goods, as 
the Value tereot may Roy be PII Sus the Oaths of Bar Va- 
C | 


ra 


ge 7, 


ra and Grizel Grants, to whom they were delivered up, up- 


on the looſing of the Arreſtment; and while that Mean of 
Proof remains, he, with Submiſſion, thinks it extremely hard, 
that he ſhould be found liable for the whole Debts, ſaid to 
be due to the Purſuers. | 0 | 

And, 3tia, What your Petitioner humbly inſiſts on, as a 
Ground tor your Lordſhips altering the Judgment given, is 
this, That as the, Decreet obtained by the Purſuers againſt 
Mrs. Grizel Grant, was to reſtore her Brother's Effects, as 
they were by her taken away, or otherwiſe to make Payment 
to the Purſuer Joh» M* Arthur of the Sum of 100 J. Sterling, 
and to the other Purſuer of 50 /. Sterling, which Part of the 
Decreet does not at all affe& the other Defender Mrs. Barba— 
ra Grant T hat as the Purſuers Libcl in this Proceſs con- 
cludes againſt your Petitioner, to reſtore the Goods and Ef- 
fects viciouſly intromitted with by the ſaid Mrs. Grizel Grant, 
or otherwiſe, to make Payment to the Purſuers of the ſaid 


two Sums of 100 J. and of 50 J.. And that your Lord- 


ſhips Interlocntor finds your Petitioner liable in Payment of 
the Sum of 150 J. that can only apply to the Decreet obtain- 
ed againſt Grizel Grant; and that as it is competent to her, to 
reduce that Decreet, unleſs proper Evidence be brought, that 
ſhe viciouſly intromitted with the Effects belonging to her 
deceaſed Brother, to ſuch an Extent, ſo it is equally compe- 
tent to your Petitioner to bring ſuch a Reduction, How far 
he may cven, without the Form of a Reduction, offer it by way 
of Defence in this Proceſs, that he, upon his Bond of Cau- 
tionry, does not ſtand bound to obtemper the Decreet abtain- 


ed in Abſence againſt Grizel Grant, unleſs the Facts libelled 


ſhall be ſupported by Proof, he ſubmits to your Lordſhips, 
but this he cannot allow himſelf to doubt, that it is equally 


competent to him, to bring a Reduction of that Decreet, 


which your Lordſhips Interlocutor has, in effect, decerned 
him to obtemper upon the Bond of Cautionry, as it would 
| | A 


1D] 
be to Grizel Grant herſelf, and that, therefore, at any Rate, 
ſuch Right of Reduction falls to be reſerved to him. 


May it therefore pleaſe your Lordſhips, to alter your 
former Interlocutor, ana to find, Imo, That no Action 
lies againſt your Petitioner, upon his Bond of GCau- 
1ionry, above mentioned, further than to the Extent o 
the Goods arreſted, the Value whereof ought to be le- 
gally aſcertained, before any Judgment be given againſt 
him in the preſent Proceſs. And, 2do, That it is 
competent to him, even in this Proceſs, to object to 
the Decreet obtained againſt Grizel Grant, which he, 
by your Lordſhips Interlocutor, is found bound to ob- 
temper, that the ſame was pronounced in Abſence of 
her, unleſs the Purſuer ſhall undertake to ſupport the 
ſame, by bringing a Proof of” the Facts libelled againſt 
her; at leaſt, that in any Fudgment, to be pronounced a- 
gainſt your Tetitioner, his Right to bring a Reduc- 
tion of that Decreet, ought to be reſerved, and ac- 
cordingly to reſerve the ſame. 


According to Juſtice, &c. 


DAVID GRAME. 
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